
to build the new boats are then tendered, and billions more pounds will be

irrevocably commirted to construction of a new generation of nuelear

weapons66

48. The Strategie Defenee and Seeurity Review 2010 states:

Under the 1958 UK-US Agreement for Cooperation on the Uses of

Atomic Energy for Mutual Defence PlirpOSes (the 'Mutual Defence

Agreement') we have agreed on the future of the Trident D5 delivery

system and deterrn ined that areplacement warhead is not required unti I at

least the late 20305. Decisions on replacing the warhead will not therefore

be required in this Parliament. This will defer fSOO million of spending

from the next 10 years.67

49. Under the UK-üS Mutual Defence Agreement, a new "arming, fusing and frring

system" developed by the US is to be used in current UK warheads68 Tbe system would improve

the nuelear warhead's effectiveness against hardened targets. The Trident Il D5 missile can carry

two types of re-enrry vehicle that house each nuclear warhead: the Mark 4 for the U.S. W76

warhead and the Mark 5 for the more modem and higher yield W88 warhead. The UK pllrchased

the Mark 4 RV and designed a warhead to meet Mk4 RV specifications in terms ofweight, size,

shape, centre of gravity, and centre of inertia. The U.S. is modemizing its W76 warheads and

Mk4 re-enrry vehieles, including launcher, navigation, fire conrrol, guidance, and re-entry

systems.69 The modemized W76-l and Mk4A RV have irnproved the accuracy ofthe

warheads. 70 These irnprovements have caseaded through to the UK's Trident warhead and re­

enrry vehiele.71 The UK govemment has aCknowledged procurement ofthe Mk4A RVn

66 Briefings on Nuclear Security, 'Trident: Tbe Initial Gate Decision', avai/ab/e al
hnp:llwww.britishpugwash.orgldocumentsIBriefing%203%20-%20Initial%20Gate.pdf.

67 Supra. n. 48, para. 3.12.

68 Richard :-.Iorton-Taylor, "Trident more effective with US arrning device, tests sllggest," The Guardian,
6 April 2011, available al hnp:llwww.theguardian.comlukl20 ll/apr/06/trident-us-arming-system-test;
see also Hans M. Kristensen and Roben S. Norris, "British ~uclear Forces," Bulletin ofthe Atomic
Scientists, September/Gctober 2011 vol. 67 no. 5 89-97, available al
hnp:/lbos .sagepub.comlcontentl67/5/89. fu U#ref-24.

" Ainslie, supra, n. 44, at pp. 71-72.

70 ld., at p. 72; Hans Kristensen, 'Administration lncreases Submarine Nuclear Warhead Production Plan',
FAS Blog, Federation ofAmerican Scientists, 30 August 2007, avai/ab/e al
http://www.fas.orglbloglsspI2007/08/us_tripples_submarine_warhead. php.

71 Ainslie. id.; see also Hans Kristensen, 'Britisb Submarines, to Receive Upgraded US Nuclear
Warhead', FAS Strategic Security Blog, 1 April 201 I, avai/able at

bnp:llwww.fas.orglbloglssp/2011/04lhritishw76-I.php.
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Preliminary work on a successor warhead is also underway under the NucJear Warhead

Capability Sustainment Programme at A WE Aldermaston.73 The replacement submarine will be

quieter and srealthier74 All ofthese effons confirm that the UK continues 10 be actively engaged

in qualitative improvements to its nuclear weapons system.

50. On 2 C'ovember 2010. the UK and France coocluded abilateral Treaty for

Defence and Security Cooperation75 Article I ofthe Treaty provides, inter alia:

The Panies, building on the existing strong links berween their respective

defense and security communities and arrned forces, undenake to build a

long-tenn mutually beneficial parrnership in defense and security with the

aims of:

4. ensuring the viability and safety oftheir national deterrents, consistent

with the Treaty on the Non-Proliferation ofNuclear Weapons.76

51. On 18 May 20 11, when informing Parliament tbat the Govemment bad approved

tbe 'Initial Gate' for tbe nuclear weapons system successor programme, the Secretary of State for

Defence explained:

We have oow agreed the broad outline design of the submarine, made

some of the design choices-including the propulsion system and the

eommon US-UK missile eompartment-and the programme of work we

need to start building the first submarine after 2016. We have also agreed

the amount of material and parts we will need 10 buy in advance of the

main investment deeision ... Betweeo now and main gate we expect to

spend about15% ofthe total value ofthe programme.77

72 Ainslie. id, pp. 68-69; Hansard, He, 8 December 2009, col. 214W.

73 Ainslie, id., pp. 70-71; Hansard, HC Deb, 28 November 2012, col. 353W.

" Ainslie, id., at pp. 72-73.

"France No. 01 (2010), available ar
hnp://www.ukdforg.uklassets/downJoadslUKFranceDefeneeCooperationTreaty.pdf#search="defence
and security cooperation".

16 Tbe Cl( and France also signed a Treaty on Joint RadiographiclHydrodynamics Facilities to buildjoint
nuclear warhead diagnostic and development facilities at the Valduc site ofthe Commissariat a
"Energie Atomique et aux Energies Alternatives - Direetion des Applications Militaires (CEA-DAM)
and al AWE Aldennaston. See hnpJ/www.ukdforg.uklassets/downloadsIUKFranceNuclearTreaty.pdf

77 Hansard, HC Deb, 18 May 2011. col. 352.
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52. Although the Seeretary of State for Defence denied that the Govemment was

"locked into any partieular strategy before main gate in 2016" and stated that he would "assist

the Liberal Democrats in making the ease for alternatives,,/8 he declared:

I am absolutely clear that a minimum nuelear deterrent based on the

Trident missile delivery system and eontinuous-at-sea deterrence is right

for the united Kingdom and that it should be maintained, and that remains
Government poliey.79

53. On the same day, the Prime Minister told Parliament: "the Govemment's poliey is

absolutely clear: we are eommitted to retaining an independent nuclear deterrent based on
Trident,·.80

54. On 30 April 2012, at the First Preparatory Committee for the Ninth Review

Conferenee of the NPT, the Head of the UK Delegation stated:

As lang as large arsenals of nuclear weapons remain and the risk of

nuelear proliferation continues. the UK's judgment is that onJy a credible

nuclear capability can provide the necessary ultimate guarantee to our

national security. The UK Govemment is therefore committed to

maintaining a minimum national nuelear deterrent, and to proceeding with

the renewal ofTrident and the submarine replacement programme. 81

55. On 5 March 2013, in a Statement on Nuclear Disarrnament, the UK's Permanent

Representative to the Conference on Disarrnament declared:

In 2007, the United Kingdom Parliament debated, and approved by a clear

majority, the deeision to continue with the programme to renew the 'L1('s

l' In order to satisfy Liberal Democrat concems, the govemment's Coalition Agreement negotiated after
the 2010 general election stated that "we will maintain Britain's nuclear deterrent, and have agreed that
the renewal ofTrident should be scrutinized 10 ensure value for money. Liberal Democrats will conrinue
to make the case for alternatives". In May 2011 agreement was reached thatthe government would
conduct a forrnal18-month assessment of"credible alternatives" to a like-for-like replacement led by
the Cabinet Office.

'9 SI/pro, n. 77, col. 352.

so Id.. col. 338; see also the Prime Y1inister's statement at a press conference on 2 November 2010 after
the UK-France surrunit at which the Treary for Defence and Securiry Cooperation was concluded:
"while we will always retain an independent nuclear deterrent, it is rightthal we look for efficiencies in
the infrastructure required to develop and sustain our separate deterrents...", available al
http://www.number IO.gov. uk/news/uk-france-summ it-press-conferencel.

81 Available al hnp://www.reachingcriticalwill.org/images/documents/Disarrnament­
fora/nptlprepcom I2/statements/3OApri1_UK.pdf.
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nuclear dererrent. The Government set out in rhe 20 I0 Strategie Defence

and Seeurity Review that the UK would maintain a eontinuous submarine­

based deterrent and begin the work of replacing its existing submarines

which are due to leave service in the 2020s. This remains the Ll(
Government's poliey.82

56. On 5 June 2013, in response to a question in Parliament, the Prime Ylinister

srated: "1 am strongly eommirred to the renewal of our deterrent on a like-for-like basis. I think

that is right for Britain".83

57. The Trident Alternatives Review84 was published on 16 July 2013.85 Ir had been

tasked to answer three questions:

a. Are there credible alternatives to a submarine-based deterrent?

b. Are there eredible submarine-based alternatives to the eurrent

proposal, e.g. Astute with eruise missiles?

c. Are there alternative nuclear postures, i.e. non-eontinuous-at-sea

deterrenee CCASD"), whieh cOllld maintain credibility?

58. The Trident Alternatives Review eoncluded: "None ofthese alternative systems

and postures offers the same degree of resilienee as Ihe current posture of Continuous at Sea

Deterrenee, nor eould they guarantee a prompt response in all eircumsranecs,,86

" Available al hnp://www.reachingcriticalwill.orgiimages/documentslDisarrnament-
fora/cd/20 13/Statements/5March_UK.pdf.

S3 Hansard, He Deb, 5 June 2013, eo!. 1518.

.. See supra, n. 78.

8l Available al
https:llwww.gov.uk/govemmem/uploads/system/uploads/anachment_datalfile/212745/20130716Jride
m_AJternatives_Study.pdf. For a commentary on the review, see
http://www.basicint.orgisites/defaultlfiles/ingramcommentary-tar-juI2013.pdf.

86 Trident AJternatives Review, supra, n. 85, Executive Summary, para 32. The Review also concluded
that "transitioning to any ofthe realistic alternative systems is now more expensive than a 3 or 4-boat
Successor SSBN fleer': id, para. 34.
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D. Tbe UK and l"iuclear Disarmament

1. History and General Poliey Regarding Negotiation of~uclearDisarmament

59. As set fortb in more detail below, the UK has refused to enter the Trident system

(or its predeeessors) into nuclear disarmament negotiations despite requests 10 do so.

60. During the 19705 and 19805, the UK repeatedly refused 10 enter its nuelear

weapon systems into the disarmament negotiations of that time. During the SALTI and SALT II
talks in the 1970s, the UK's refusal to aJlow Polaris to be eonsidered eaused problems during

negotiations. The Soviet Union repeatedly ealled for the ballistie missile submarines ofUS allies
in ~ATO to be taken into eonsideration and argued that if"L'S allies in NATO should inerease

the number oftheir modem submarines ... the Soviet Union will have the right to a
eorresponding inerease in the nurnber of its submarines,,87

61. When the UK govemment first announced its deeision 10 proeure the Trident I C4

nuclear weapon system in 1980, it argued that Trident was eompatible with the UK's arms
eonlrol obligations on the grounds that it was: "fully eonsistent with the terms ofthe SALT II
Treaty"; that "the seale of our new capability will in no way disturb existing and prospeetive

EastJWest relativities"; and that '"Britain's strategie SLBM force lies outside the eategory of

those United States and Soviet long-range, land-based theatre nuclear forees about whose

limitation the Uni ted States ... invitcd the Soviet Union to negotiate".88

62. Similarly, when the UK announced that it was changing to proeure the Trident IJ

D5 system in 1982, it argued that the deployed Polaris system and planned Trident system were

not relevant to the IKF and START negotiations. Tbe govemment argued that its strategie
nuclear weapon systems were not relevant beeause these negotiations were "bilateral", aimed at

aehieving a "Ievel of strategie parity" between the U.S. and the Soviet Union. The UK argued

that the "British strategie force will aeeount for no more than a Very small fraetion ofthe total
size ofthe strategie nuclear forees maintained by the United States and the Soviet Union,,89

63. During the 19805, the end ofthe Cold War resulted in massive cuts to

SovietIRussian military eapabilities, in partieular reduetions in nuclear weapons. However, the

UK Govemment would not allow the UK's nuclear weapons to be included in the negotiations

'7 "lnterim Agreement between the United States of Ameriea and the Union ofSoviet Socialist Republies
on Certain :YIeasures with respeet to the Limitation ofSrrategie Offensive Arms", Unilateral Statement
by Minister Semenov, 17 May 1972.

.. "The Future United Kingdom Strategie Nuclear Deterrent Force'. Defenee Open Goverrunent
Doeument 80/23, Ministry ofDefenee, July 1980.

89 "The United Kingdom Trident Programme", Defenee Open Govemment Doeument 82/1, Ministry of
Defenee, Cmnd 8517, Mareh 1982.
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on reductions. In 1987, the INF Treaty was signed by Presidents Reagan and Gorbachev. The

Soviet Union had tried to involve UK nuclear weapons in the L'-<F negotiations, but the UI<,
backed by its NATO allies, opposed this. Prime Minister Margaret Thatcher's response to INl'

was that she believed that nuclear arms cuts in Europe had gone far enough: "I will never give up
Britain's independent nuclear deterrent", she told the media90

64. According to the Defence Select Committee, as US and Soviet nllclear redllctions

gathered pace, Mrs. Thatcher "sought and received assurances from the United States that the

supply ofTrident missiles to the UK will in no way be affected by any future arms comrol
agreement".91

65. The Strategic Defence Review 1998 stated: "The Govemment wishes to see a

safer world in which there is no place for nuclear weapons. Progress on arms control is therefore
an important objective of foreign and defence policy". 92 However, the liK Govemmem

continued to make negotiations on nllclear disarrnament a long-term aspiration rather than an

immediate poliey objective. The Strategic Defence Review eontinued: "while large nuclear

arsenals and risks ofproliferation remain, our minimum deterrent remains a neeessary element of
our security,,93 lt essentially ruled out any further reductions in UK nuclear weapons until

further reductions had been made by the US and Russia.

66. This has remained the UK Govemment's position. In his speech to the 2004 NPT

PrepCom, the UK Ambassador stated:

We have consistently stated that when we are satisfied that sufficient

progress has been made - for example. in further deep cuts in their nuclear

forces by the US and Russia - to allow us to include the UK's nuclear
weapons in any multilateral negotiations, without endangering our security

imerests, we will do SO.94

67. On 17 March 2009, after observing that between them the US and Russia retained

arollnd 95% ofthe nuclear weapons in the world and that the START Treaty, "the mainstay of
their bilateral arms control effort", would expire later that year, the then Prime Minister, Gordon

90 Nicholas Ashford and Alexander Chancellor, "Anus reduction accord threatens l;]( deterrent", The
Independenr. 22 September J987.

9' ''Progress oflhe Trident Programme", 422 of 1987-88, HMSO, 11 May J988.

"Supra, n. 45, para. 60.
93 I d.

94 Statement by Ambassador David Broucher, NPT Preparatory Committee 2004, Cluster I, 3 May 2004.
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Brown stated: "For our part - as soon as it beeomes useful for our arsenal to be iocluded in a

broader negolialion, Britain stands ready to participate and to act".95

68. On 6 July 20 I0, the then Seeretary of State for Defenee, Dr Liam Fox, reiterated

the previous governmenl's position that "as sooo as il beeomes useful for tbe UK to include its

nuclear stockpiles in broader disarmament negolialions, we stand ready to participate and to
act".96

69. On 3 January 2012, the UN General Assembly decided to establish an Open-

Ended Working Group (OEWG) to develop proposals to take forward multilateral nuclear

disarrnament negotiations for the achievement and maintenance of a world without nuclear

weapons.97 However, the UK voted against the resolution98 and did not artend any ofthe

Working Group's meetings99

70. In a statement made jointly with France and the lJ.S. in the Ul\ General Assembly

First Commirtee on 6 ~ovember 2012, the UK declared that it was "unable to support this

resolution, the establishment ofthe OEWG and anyoulcome it may produce" (emphasis
added).100

2. Opposition to Negotiation of a Nuc[ear Weapolls Conventioll

71. Similarly. the UK has always voted against the UN General Assembly's

Resolution on "Follow-up to the advisory opinion ofthe International Court of Justice on the

Legality ofthe Threat or L:se ofNuclear Weapons·'. The Resolution, adopted every year since

1996, JOI underlines the Ie]'s unanimous conclusion that there is an obligation to pursue

negotiations leading to nuclear disarmament and calls on States to immediately fulfil that

95 10 Downing Street, Press Notiee, Speech on NucJear Energy and Proliferation, 17 March 2009,
available at http://image.guardian.co.uk/sys-
fi leslPoli ti cs/documentsl2009/03/1 7IPMSPEECH 170309.pdf?gun i=Article :manual-rrai lblock
package:Position3.

96 Hansard, HC Deb, 6 July 20 I0, col. 159W. See also the Statement by Ambassador John Duncan 10 the
2010 Non-Proliferation Treaty Review Conference, available at
http://www.un.org/enlconflnpt/20 10/statements/pdf/uk_en. pdf.

97 UKGA Resolution AlRES/67/56, "Taking forward multilateral nucJear disarmament negotiations for
the achievement and maimenance ofa world without nuclear weapons" (147-4-31).

98 A10ng with France. the Russian Federation and the es: UN Doe N67IPV.48, pp. 20-2!.

99 Hansard, fll. Deb. 15 July 2013, col. WA93.

100 Available at http://www.reachingcriticalwilJ.org/imagesidocuments/Disarmamem­
forall corni Ieom 12/eovIL46]rance-lil(-US.pdf.

101 Most recently on 5 December 2013 (AlRES/68/42).
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obligation by commeneing multilateral negotiations leading to the early eonclusion of a Kuclear
Weapons Convention.

72. In 1997, at the request of Costa Riea, rhe U'I Secretary-General circulated to all

U'I Member States a Model l\iuclear Weapons Convention. 102 Costa Rica submitted the Ylodel
Convention as "an effeetive and helpful instrument in the deliberative process for the

implementation oP' the annual resolution on follow-up to the IC] Advisory Opinion. '03 In 2008,

at the request of Costa Rica and Malaysia, the Secretary-General eireulated an updated version of

the :vIodel Convention. 104The Seeretary-Generallater deseribed the Model Convention as "a
good point of departure" for negotiation of a Nuclear Weapons Convention. 105

73. The Model Convention applies the approach taken by the Chemical Weapons
Convention. The Model Convention provides general obligations regarding the non-use and non­

possession of nuclear weapons and their verified dismantlemem; sets out phases of elimination;

provides for multiple means of reporting, monitoring and verification, from declarations of states

to satellite observation; prohibits produetion of fissile material for nuclear weapons; requires

national implcmentation measures; provides for proseeution of individuals aceused of

committing erimes proscribed by the convention; establishes an implementing ageney; and

establishes mechanisms for dispute resolution and compliance indueement and enforcement. The
Model also builds upon existing nuelear non-proliferation and disarmament regimes and

verifieatioll and eomplianee arrangements, including the NPT, International Atomie Energy

Agency safeguards, the International :vIonitoring System for the CTBT, regional nuclear

weapon-free zones, U'I Seeurity Couneil Resolution 1540, the International Convention for the

Suppression of Acts of:\uclear Terrorism, and bilateral nuelear force reduetion agreements
between Russia and the United States.

74. Despite the annual G~ General Assembly resolution diseussed above, however,

there have been no inter-governmental negotiations or deliberations in any official forum leading
toward adoption of a Nuclear Weapons Convention, exeept in the above-mentioned Open-Ended

Working Group in which the VI( and the other NPT nuclear weapon States refused to partieipate.

102 See Letter dated 31 OelOber J997 from the Charge d'affaires a.i. ofthe Permanent Mission of Costa
Rica to the United Nations Addressed to the Secretary-General, USo Ooe. NC.lf52/7 (17 November
1997).

103 1d.

104 Letter dated 17 Deeember 2007 from the Permanent Representatives ofCosta Riea and Malaysia (0 the
United :"ations Addressed to the Seeretary-General, lJ.N. Ooe. N62f650 (18 January 2008).

lOS Press Release, Seeretary-General Ban Ki-moon. The United Nations and Security in a Nuclear­
Weapon-Free World, U.N. Ooc. SGfSMfl1881 (24 Oetober 2008), available al
http://www.un.org/NewslPress/docs/2008/sgsmI1881.doc.htm.
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75. In February 2008, the UN High Representative for Disannament Affairs, Sergio

Duarte, condemned the great powers' "refusal to negotiate or discuss even the outlines of a

nuclear-weapons convention" as "contrary to the cause of disarmament".I06

76. The UK Government officially expresses opposition to a Nuelear Weapons
Convention. A 2009 policy paper provided that while a Nuclear Weapons Convention will

"Iikely be necessary to establish the final ban on nuclear weapons", it is "premature and
potentially counter-productive" to prioritise such a Convention "when the many other conditions

necessary to enable a ban have yet to be put in place".107

77. In June 2010, Lord Howell ofGuildford Ninister ofState, Foreign and
Commonwealth Office) stated: "The idea of a nuelear weapons convention is a fine one, but. ..

[al whole series ofthings need to be done before one comes to the happy situation wbere the
nuelear world is disarmed and a convention could then get fuH support". 108

78. In August 2011, the Prime Minister stated that he disagreed "that negotiations

now on a nuelear weapons convention should be the immediate rneans of getting us to a world
free ofnuclear weapons"W9 While he acknowledged that a Nuclear Weapons Convention "could

ultimately form the legal underpinning for this end point", he considered that the prospects of

reaching agreement on a Convention "are remote at the moment". 110

79. The first-ever U)l General Assembly High-Level Meeting on Nuelear
Disarmament was held on September 26,2013, pursuant to a 2012 resolution which was opposed

by the UK. lIl At that meeting the CK representative delivered a statement on behalf ofthe UK,
France and the V.S. in wbich they welcome "the increased energy and enthusiasm around the

nuclear disarmament debate" but "regret that this energy is being directed toward initiatives such

106 Nuclear Disarmament and Ihe NPT The Responsibility ollhe Nuclear-Weapon Slales, at "Global
Summi! for a Nuclear Weapon-Free World: Laying the Practical, Technical, and Political Groundwork",
Campaign for Nuclear Disarmament and Acronym Institute for Disarmament Diplomacy, London, 16
February 2008, available al
hnp://www.un.org/disarmamenrJHomePage/HR/docsl2008/2008FebI6_London.pdf.

107 Foreign and Commonwealth Office, Lifting Ihe Nuclear Shadow, 2009, p. 34.

108 Hansard, HL Deb, 9 June 2010, col. 641: answer to a question by Baroness Williarns of Crosby
(Liberal Democrat), who had pointed out that "the great bulk of non-nuclear powers decided 10 press for
a nuclear weapons convention 10 abolish nuclear weapons completely by 2025".

109 Lener from the Prime Minister to Jeremy Corbyn MP. 15 August 2011.

II°Id.

111 AfRES/67/39. 3 December2012.
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as this High-Level Meeting, the humanitarian consequences campaign, the Open-Ended Working
Group and the push for a Nuclear Weapons Convention".ll2

80. The UK subsequently voted against a new UN General Assembly resolution
following up the High-Level Meeting. I I) The resolution calls for "the urgent commencement of

negotiations, in the Conference on Disarmament, tor the early conclusion of a comprehensive

convention" to prohibit and eliminate nuclear weapons.

112 Available al http://www.reachingctiticalwill.orglimages/documentsfDisarmamem­
foraIHLM/26Sep_UKUSFrance.pdf.

I13A1RES/68/32, 5 December2013.
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III. THE LAW

A. Article VI of the NPT

81. Article VI provides:

Each ofthe Parties to the Treaty undertakes to pursue negotiations in good

faith on effective measures relating to cessation of the nuclear arms race at

an early date and to nuclear disarmament, and on a treaty on general and

complete disarmament under strict and effective international contro!.

82. The drafting history ofthe )'l'T demonsrrates that the treaty constitutes a
"strategic bargain": the non-nuclear-weapon Stares agreed not to acquire nuclear weapons and
the NPT nuclear-weapon States agreed to negotiate their elimination. 114 This has been confirmed

by NPT Review Conferences. In particuIar, rhe 2010 Review Conference noted thar the
overwhelming majority of States entered into their legally binding commitments not to acquire

nuclear weapons "in the context, inter alia, of the corresponding legally binding commitments by
the nuclear weapon states to nuclear disarmament in accordance with the Treaty".115

83. Article VI is "the single most irnportant provision of the treaty ... from the
standpoint of long-term success or failure of its goal of proliferation prevention".116

84. In its Advisory Opinion on the LegaJity ofthe Threat or Use ofNuclear Weapons,
rhe Court declared that Article VI involves "an obligation to achieve a precise result - nuclear

disarmament in all irs aspects - by adopting a particular course of conduct, namely, the pursuir
of negoriations on the maner in good failh".ll1 The Court went on to conclude, unanimollsly,

that "[tJhere exists an obligation to pursue in good faith and bring to a conclusion negotiations
leading to nuclear disarmament in all its aspects under strict and effective control".118 This

"recognizes that the provisions of ArticIe VI. .. go beyond mere obligations of conduct - to

114 Thomas Graham, Correspondence, "Tbe Origin and Interpretation of Article VI", 15 Nonproliferation
Review 7, 9 (2008), available al hnp://cns.mi is.edulnpr/pdfs!l51_correspondence.pdf.

"'2010 Review Conference oflhe Parties to the Treaty on the Non-Proliferation of~uclear Weapons,
Final Document, Vol. I, "Review oflbe operation ofthe Treaty," p. 2, para. 2, available al
hnp://www.un.orgiga/searcb/view_doc.asp?symbol=~.PT/CONF.2010/50 (VOL.1).

ll'E. Firmage, 'The Treaty on the Non-Proliferation ofNuclear Weapons'. 63 American Journal 0/
International Law (1969) 711, 732.

117 Supra, n. 3, para. 99.

118 Id., para. 105, point 2 F.
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pursue nuclear disarmament negotiations in good faith - and acrually involve an obligation of

result, i.e., to conclude those negotiations"lJ9

85. The Court observed that "fulfilling the obligation expressed in Article VI ...

remains without any doubt an objective ofvital importance to the whole ofthe international

community today'·. 120 The Court has long emphasized the importance of obligations erga omnes,

owed to the international community as a whole. 121 Its conclusion in the Advisory Opinion was

tanramount to declaring that the obligation in Article VI is an obligation erga omnes. 122 Every

Stare has a legal interest in its timely performance, therefore,123 and a corresponding legal

obligation to help bring it aboUl. [2&

B. Customary International Law

86. The obligations enshrined in Article VI ofthe :t\1'T are not merely treaty

obligations; they also exist separately under customary internationallaw. 125

87. In its Advisory Opinion, after noting that the twofold obligation in Article VI to

pursue and to conclude negotiationsformally concerns the (now 190126
) States Parties to the

t19 M. Marin Bosch, "The Non-Proliferarion Treary and its Future," in L. Boisson de Chazournes and P.
Sands, eds, International Law, the International Court ofJlIslice and Nuclear Weapons (1999), p. 375.

:
20 S ' 10'upra. n. j, para. ,J.

[21 Barcelona Traction, Light and Power Company, Limited, JlIdgment, J.c.J Reports 1970, p. 3, para.
"00.

In See President Bedjaoui's Declaration in the Nliciear Weapons Case, supra, n. 3, at pp. 273-274, para.
23: "As the Court has acknowledged, the obligalion to negotiate in good faith for nuclear disarrnament
concems the 182 or so States parties to the Non-Proliferation Treaty. ! think one can go beyond that
conclusion and assert that there is in fact a twofold general obligatioll, opposable erga omnes, to
negotiate in good faith and to achieve the desired result".

123 See supra, n. 121, para. 33.

m Cf Legal Conseqllellces ofthe Constrt<ction of0 Wall in the Occllpied Palestinion TerritOlY, AdvisolY
Opinion. I. C.J. Reports 2004, p. 136, paras. 154-159.

m In Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United Stales of
America), Jurisdiction andAdmissibility, Judgment, I. c.J Reporls 1984, p. 392, al para. 94, the ICJ
held that [he fact that principles of customary intemationallaw are enshrined in multilateral conventions
does not mean that they cease to exist and to apply as principles of customary law.

:26 There are 190 States Parties including the DPRK. AJthough the DPRK announced its withdrawal from
the l\PT on 10 January 2003. States Parties continue 10 express divergent views regarding its status
under the Treary. See lJ1\ Office for Disarrnamenl Affairs, Treat)' on the Non-Proliferation ofNuclear
Weapons, Status of rhe Treary, available at http://disarmament.un.orgltreaties/t/npt.
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>JPT, rhe Court added that "any realistic search for general and complere disarrnarnent,

espeeially nuelear disarmament, neeessirates the eooperation of all States".127

88. In point 2F of the dispositij; moreover, not eonfining its remarks to the States
Parties to the NPT, the Court unanimous/y declared; "There exists an obligation to pursue in

good faith and bring to a eonelusion negotiations leading to nuclear disarmament in all its
aspects under strict and effeetive international control".128

89. The Court's declaration is an expression of eustomary intemationallaw as it

stands today. All States are under that obligation, therefore. This is eonsistent with the view
expressed by President Bedjaoui in his Declaration: "Indeed, it is not unreasonable to think that,
eonsidering the at least formal unanimity in this field, this twofold obligation to negotiate in

good faith and aehieve the desired result has now, 50 years on, aequired a customary
character".129

90. As the Court itself noted, the lf:\l General Assembly has been deeply engaged in
working for universal disarmarnent ofweapons ofmass destruction sinee its very first resolution

in 1946. 130 The ON Seeurity Couneil also has repeatedly ealled for the implementation of Article
VI by all States,IJI not only Parties to the NPT. In Resolution 1887 of24 September 2009, after

calling upon States Panies to the NPT to implement Article VI, the Couneil called on "all other
States to join in this endeavour".132 The Couneil has also deseribed the proliferation of weapons

of mass destruetion as a threat to international peace and seeurity.1JJ

91. Regarding the obligation of cessation of the nuclear arms race at an early date set

forth in Article VI, it stands on its own as a eustomary international law obligation based on the

very widespread and representative partieipation of States in the ;{PT and is inherent in the

eustomary internationallaw obligation of nuclear disarmament.

;
27 S ' 100upra, n. -', para. .

'28 d~ ., para. 105.

'''Supra, n. 3, at p. 274, Declaration ofPresident Bedjaoui, para. 23. President Bedjaolli was referring ro
the 50 years that had then elapsed sinee the adoption ofthe ON General Assembly's tirst resolution in
1946 and the normative language repeatedly reiterared in its resolutions on nuclear weapons and in other
instruments since then.

13() NRESI1 (I) of 24 January 1946, eited by the Court in para. 101 ofthe Advisory Opinion.

131 E.g., Resolution 98-1 of 11 April 1995, cited by rhe Court in para. 103, and Resolution 1887 of24
September 2009.

132 Operative para. 5.

133 E.g.. Resolution 1887, 2009.
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92. The UN General Assembly has declared the necessity of cessation ofthe nuclear

arms race. In the Final Document of its first Special Session on Disannament, held in 1978, the

General Assembly stated that it is "imperative ... to halt and reverse the nuclear arms race until

the total elimination ofnuclear weapons and their delivery systems has been achieved".134

C. Good Faith

93. That good faith constitutes a "fundamental principle" of international law is

beyond dispute. 135 Not only is it a general principle of law for the purposes of Article 38( l)(c) of

the Statute ofthe International Court of Justice l36 and a cardinal principle ofthe Law of

Treaties,137 it also encapsulates the essence ofthe Rule ofLaw in international societyl38 and is

one of the Principles of the United Nations.

94. Article 2, paragraph 2 ofthe UN Charter provides: "All Mernbers, in order to

cnsure to all ofthem the rights and benefits resulting from membership, shall fulfil in good faith

the obligations assumed by thern in accordance with the present Charter". The Declaration on

Principles oflnternational Law 1970 makes it clear that this duty applies not only to obligations

arising under the Charter but also to those arising "under the generally recognized principles and

rules of internationallaw" and "under international agreements valid under the generally

recognized principles and rules of internationallaw".IJ9

134 Final Document ofthe Tenth Special Session ofthe General Assembly, adopted by A1RES/S-10/2, 30
June 1978, without a vote, para. 20: see also, e.g., paras. 47. 50. See
http://www.un.orgidisarmamentIHomePage/SSOD/ssod4-documents.shtm!. The 1978 Special Session
established UN disarmament machinery in its current form, with the Conference on Disarmament
devoted to negotiations, the Disarmament Commission devoted to deliberation, and the First Committee
ofthe General Assembly devoted to agenda-setting. The Special Session thus was a quasi-constitutional
assembly with respect to disarmament.

1JS See Robert Kolb, La bonnefoi en droit international pllblic: Contribution al'etllde des principes
generazce du droit, pp. 112-13 (2001).

136 Cf The Free Zones ofUpper Savoy and the District ofGex, Second Phase (1930) PCIJ, Series A,
No.24, p. 12; and see 1. Crawford, Brownlie 's Principles ofPliblic International LelW, Oxford,8'"
edition, 2012, pp. 36-37.

131 Articles 26 and 31(1) ofthe Vienna Convention on the Law ofTreaties 1969.

138 V. Lowe, International Law, Oxford, 2007, p. 116.

139 Dec1aration on Princip1es of Intemational Law conceming Friendly Relations and Cooperation among
States in Accordance with the Charter ofthe United 'Nations, U.N.G.A. Res. 2625 (XXV), 24 October
1970.
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95. In the Nuclear Tests cases, the ICJ declared: "One of the basic principles

governing the creation and performance of legal obligations, whatever their source, is the

principle of good faith. Trust and confidence are inherent in international cooperation, in

particular in an age when this co-operation in many fields is becoming increasingly essential". 140

96. In the Final Document ofthe first Special Session on Disarmament, the General

Assembly called upon all States to meet requiremenrs of good faith, declaring:

In order to create favourable conditions for success in the disarmament process, all States

should strictly abide by the provisions of the Charter of the United Nations, refrain from

actions whieh might adversely afJect efJorts in the field 0/ disarmament, and display a

constructive approach to negotiations and the political willto reach agreements. 141

97. As set forth above, Article VI ofthe )/PT requires both conduct and result: States

must not only negotiate in good faith with serious efforts to achieve the elimination of nuclear

weapons, but must also actualJy achieve that resul!. 142

98. The Court has stated that the "principle of good faith obliges the Parties to apply

[a treaty] in a reasonable way and in such a manner that its purpose can be realized".143 Conduct

that prevents the fulfilment of a treaty's object and purpose is proscribed.1 44 Further, conduct that

calls into question aState' s commitment to the achievement of agreed objectives undermines the

140 Nuclear Tests (Australia v. France), Judgment, l.C.J. Reporrs 1974, p. 253, at p. 268, para. 46;
Ni/clear Tests (New Zea1and v. France), Judgment, id., p. 457, at p. 473, para. 49.

141 Supra, n. 134, para. 41. Emphasis added.

142 See supra, para. 84.

143 Case Concerning the Gabcikovo-Nagymaras Project (Hungary v. Siovakia), l.CJ Reports 1997, p. 7,
para. 142.

144 Report 0/the International Law Commission Covering its 16th Session, 727th Meeting, 20 May 1964:
Pursuant to the VCLT Article 26 obligation that every treaty in force must be perfonned by the parties
in good faith, the dUlY ofthe parlies is "not on1y to observe the letter ofthe law but also to abstain from
acts which wOllld inevitably afIect their ability to perfonn ...."; Antonio Cassese, The Israel-PLO
Agreement and SelfDetermination, 4 Eur. J. Int' I L. 567 (1993), available GI

hnp:l/www.ejil.org/journaIN014/N04/ (when there is an obligation of good faüh negotiation, "both
Parties are not allowed to (1) advance eXCllses for not engaging into or purslling negotiations or (2) 10

accomplish acts which would defeat the object and purpose ofthe future treaty"); see also Judge
Mohammed Bedjaoui, "Good Faüh, International Law, and Elimination ofNuetear Weapons," Keynote
Address, 1 May 2008, available Q{ hnp://www.lcnp.org/disarmament/2008MayO IevemBedjaolli.pdf ,
pp. 24-29 (in the NPT context, good faith proscribes "every initiative the effect ofwmch would be to
render impossible the conclusion of the comemplated disarmament treaty").
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trust necessary for successful cooperation towards their achievemem. Allofthis applies equally
to the obligation to fulfil customary imemationallaw obligations in good faith. 14s

145 See supra, para. 94.
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IV. OBLIGATIONS BREACHED BY THE UK

99. Part TI of this Applieation bas outlined the facts that ate relevant for an assessment
ofthe Respondent's non-eomplianee wirh its international obligations with respeet 10 nuelear
disarmament and the eessation of the nueleat atrnS raee. Part III has outlined the legal basis for
this ease. The eonduet ofthe Respondent will now be analyzed very briefly in light ofthe
relevant law.

A. Breacb of Article VI of the NPT

100. Two ofthe obligations entailed by Artiele VI are relevant for the present case: the
obligation with regard to nuclear disarnlament and the obligation witb regard to the eessation of

the nuelear arms race at an early date.

Nuclear disarmamenl

101. As set forth above, the Court has provided an authoritative analysis of the nuelear
disarmament element ofthe obligations laid down by Artiele VI. It has held that "the obligation

involved here is an obligation to aehieve apreeise result - nuelear disarmament in all its aspeets ­
by adopting a partieular course ofconduet, namely, the pursuit ofnegotiations on the matter in
good faith".146 In the disposilijofits Advisory Opinion the Court coneluded unanimously:

"There exists an obligation to pursue in good faith and bring to a conclusion negotiations leading
to nuelear disatrnament in alJ its aspeclS under striet and effective international control".147

102. The Respondent has stated that "it is premature and pOlentially counter­
productive"lO prioritise a Nueleat Weapons Convention l48 and opposes lJ.'.I General Assembly
resolutions calling for negotiations to begin. 149

103. The Respondent also refused to support tbe establishment ofthe Open-Ended
Working Group and even deelared preernptively that it would nOI support "any outeome it may
produce".150

14·S " 99upra, n. -', para. .

14' ld., para. lOS, point2F.

148 See supra, para. 76.

149 See supra, para. 78.

ISO See supra, para. 70.
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104. As set forth herein, including in Part II ofthis Application, the UK clearly has not
actively pursued "negOliations leading to nuclear disarrnarnent in aB its aspects under strict and
effective international controJ". On the conrrary, it has opposed the efforts of the great majority
of States to initiate such negotiations. Accordingly, the Respondent has breached and continues
to breach its nuclear disarmament obligations under Article VI ofthe. PT.

Cessalion o/Ihe nuclear arms race at an early dale

105. With regard to the cessation ofthe nuclear arms race at an early date, the
Respondenr's conduct is similarly negative and obstructive.

106. 1Is conduct, set forth in Part II of this Application, in (i) continuing engagement in
material efforts to qualitatively improve its nuclear weapons system; (ii) continuing efforts to
maintain and extend that system indefinitely; and (iii) opposing negotiations on comprehensive
nuclear disarrnament or other measures in multilateral forums, including the Open-Ended

Working Group and the UN General Assembly, is clear evidence ofthe UK's ongoing breach of
its Article VI obligation regarding the cessation ofthe nuclear arms race at an early date. 1S1

107. Despite having been a party to the NPT for 44 years, therefore, the Respondent
bas breacbed and continues to breach its obligation under Article VI regarding the cessation of
the nuclear arms race at an early date.

B. Breach of Customary International Law

108. For the reasons set out above, the obligations enshrined in Article VI ofthe ~PT
are not merely treaty obligations; they also exist separately under customary internationallaw.

109. On the same grounds as those relied on in the preceding Section of !his
Application, the Respondent has breached and continues to breach its obligations under
customary intemationallaw with regard to nuclear disarmament and the cessation of the nuclear
arms race at an early date.

C. Breacb of tbe Obligation to Perform its Obligations in Good Faitb

110. In the previous two Sections, the Applicant has submitted that the Respondent has
breached and continues to breach its obligations under botb tbe NPT and customary international

III See supra, Part II.CA and lLD.
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law regarding nuclear disarmament and cessation ofthe nuclear arms race at an early date. The

Respondent is also failing to act in good faith as far as its performance 0 f those obligations is
concemed.

111. As set forth in Part II of this Application, the Respondent has heen actively
upgrading, modemizing and improving its nuclear arsenal. This constitutes qualitative vertical

nuclear proliferation which clearly conflicts with the Respondent's fundamental commitment to

nuclear disarmament and cessation ofthe nuclear arms race at an early date. It also encourages

other States possessing nuclear weapons to follow suit and may induce non-nuclear-weapon
States to reconsider their non-nuclear posture.

112. The Respondent has also repeatedly declared its intention to rely on its nuclear

arsenal for decades to come. 152

113. In short, by not actively pursuing negotiations in good faith on effective measures

relating to cessation of the nuclear arms race at an early date and to nuclear disarrnament, and

instead engaging in conduct that directly conflicts with those legally binding commitmenrs, the
Respondent has breached and continues to breach its legal duty to perform its obligations under

the NPT and customary internationallaw in good faith.

'52 The :vlay 2011 Initial Gate report states that the submarines will be operalional "until the 2060s". See
The United Kingdom 's Future Delerrent: The Submarine Initial Gate Parliamentary Report, May 2011,
para 3.1; cited by Ainslie, supra, n. 44, at p. 75.
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V. JURJSDICTIO~ OF TUE COURT

114. In accordance with the provisions ofArticle 36, paragraph 2, of the Slatute.
jurisdiction exists by virtue ofthe operation ofthe Declaration ofthe Applicant dated 15 March
2013 (and deposited 24 ApriI2013) and the Declaration ofthe United Kingdom daled 5 July

2004, each Declaration without pertinent reservation.

VI. FTh"AL OBSERVATIONS

115. Pursuant to Article 31 of the Statute of the Court and Article 35, paragraph 1 of its

Rules, the Applicant will exercise the power conferred by Article 31 oflhe Statute and choose a
person to sit as judge ad hoc and will so inform the Court in due course.

116. The Applicant reserves the right to modify and extend the terms ofthis
Application, the grounds invoked and the Remedies requested.
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REMEDIES

On the basis ofthe foregoing statement offacts and law. The Republic ofthe Marshall
Islands requests the Court

to adjudge and declare

a) that the llnited Kingdom has violated and continues to violate its international
obligations under the )''PT, more specifically under Article VI ofthe Treaty,

by failing to pursue in good faith and bring to a conclusion negotiations
leading to nuclear disarmament in all its aspects under strict and effective
international control;

b) that the United Kingdom has violated and continues to violate its international

obligations under the 1\'PT, more specifically under Article VI ofthe Treaty,
by taking actions to qualitatively improve its nuclear weapons system and to
maintain it for the indefinite future, and by failing to pursue negotiations that
would end nuclear arms racing through comprehensive nuclear disarrnament

or other measures;

c) that the United Kingdom has violated and continues to violate its international
obligations under customary internationallaw, by failing to pursue in good
faith and bring to a conclusion negotiations leading to nuclear disannament in
all its aspects under strict and effective international contral;

d) that the L"nited Kingdom has violated and continues to violare its international
obligations under customary international law, by taking actions to
qualitatively imprave its nuclear weapons system and to maintain it for the
indefinite future, and by failing to pursue negotiations that would end nuclear
arms racing through comprehensive nuclear disannament or other measures;

e) thatthe llnited Kingdom has failed and continues to fail to perform in good
faith its obligations under the NPT and under customary internationallaw by
modernizing, updating and upgrading its nuclear weapons capacity and
maintaining its declared nuclear weapons policy for an unlimited period of
time, while atthe same time failing [Q pursue negotiations as set out in the
four preceding counts; and
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t) that the United Kingdom has failed and continues to fail to perform in good
faith its obligations under the NPT and lmder customary intemalionallaw by

effectively preventing the great majority 01' non-nuclear-weapon States Parties
to the Treaty from fulfilling their part ofthe obligations under Article VI 01'
the Treaty and under customary internationallaw with respect to nuclear
disarmament and cessation 01' the nuclear arms race at an early date.

In addition, The Republic ofthe Marshall Islands requests the Court

to order

the United Kingdom to take all steps necessary to comply with its obligations
under Article VI ofthe Treaty on the Non-Proliferation ofNlIclear Weapons
and under customary internationallaw within one year ofthe Judgment,
including the pllrsuit, by initiation if necessary, 01' negotiations in good faith
aimed at the conclusion 01' a convention on nuclear disarmament in all its

aspects under strict and effective international contro!.

DATED this 24th
01' April 2014

Co-Agent ofthe
Republic ofthe Marshall Islands
and Minister ofForeign Atfairs ofthe
Republic 01' the Marshall Islands
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Co-Agent ofthe
Republic of tbe Marshall Island


